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(i) Construction equipment. The pur-
chase of construction equipment is in-
eligible, but compensation for the use 
of such equipment through leasing, de-
preciation, or use allowances pursuant 
to OMB Circular A–21, A–87 or A–122 as 
applicable for an otherwise eligible ac-
tivity is an eligible use of ICDBG 
funds. 

(ii) Furnishings and personal property. 
The purchase of equipment, fixtures, 
motor vehicles, furnishings, or other 
personal property not an integral 
structural fixture is generally ineli-
gible. Exceptions to this general prohi-
bition are set forth in § 1003.201(o). 

(2) Operating and maintenance ex-
penses. The general rule is that any ex-
pense associated with repairing, oper-
ating or maintaining public facilities, 
improvements and services is ineli-
gible. Specific exceptions to this gen-
eral rule are operating and mainte-
nance expenses associated with public 
service activities, interim assistance, 
and office space for program staff em-
ployed in carrying out the ICDBG pro-
gram. For example, the use of ICDBG 
funds to pay the allocable costs of op-
erating and maintaining a facility used 
in providing a public service would be 
eligible under § 1003.201(e), even if no 
other costs of providing such a service 
are assisted with such funds. Examples 
of ineligible operating and mainte-
nance expenses are: 

(i) Maintenance and repair of streets, 
parks, playgrounds, water and sewer 
facilities, neighborhood facilities, sen-
ior centers, centers for persons with a 
disability, parking and similar public 
facilities; and 

(ii) Payment of salaries for staff, 
utility costs and similar expenses nec-
essary for the operation of public 
works and facilities. 

(3) New housing construction. ICDBG 
funds may not be used for the construc-
tion of new permanent residential 
structures or for any program to sub-
sidize or assist such new construction, 
except: 

(i) As provided under the last resort 
housing provisions set forth in 24 CFR 
part 42; or 

(ii) When carried out by a CBDO pur-
suant to § 1003.204(a); 

(4) Income payments. The general rule 
is that ICDBG funds may not be used 

for income payments. For purposes of 
the ICDBG program, income payments 
means a series of subsistence-type 
grant payments made to an individual 
or family for items such as food, cloth-
ing, housing (rent or mortgage) or util-
ities, but excludes emergency pay-
ments made over a period of up to 
three months to the provider of such 
items or services on behalf of an indi-
vidual or family. 

§ 1003.208 Criteria for compliance with 
the primary objective. 

The Act establishes as its primary 
objective the development of viable 
communities by providing decent hous-
ing and a suitable living environment 
and expanding economic opportunities, 
principally for persons of low and mod-
erate income. Consistent with this ob-
jective, not less than 70 percent of the 
expenditures of each single purpose 
grant shall be for activities which meet 
the criteria set forth in paragraphs (a), 
(b), (c) and (d) of this section. Activi-
ties meeting these criteria as applica-
ble will be considered to benefit low 
and moderate income persons unless 
there is substantial evidence to the 
contrary. In assessing any such evi-
dence, the full range of direct effects of 
the assisted activity will be considered. 
(The grantee shall appropriately ensure 
that activities that meet these criteria 
do not benefit moderate income per-
sons to the exclusion of low income 
persons.) 

(a) Area benefit activities. (1) An activ-
ity, the benefits of which are available 
to all the residents in a particular 
area, where at least 51 percent of the 
residents are low and moderate income 
persons. Such an area need not be co-
terminous with census tracts or other 
officially recognized boundaries but 
must be the entire area served by the 
activity. An activity that serves an 
area that is not primarily residential 
in character shall not qualify under 
this criterion. 

(2) For purposes of determining quali-
fication under this criterion, activities 
of the same type that serve different 
areas will be considered separately on 
the basis of their individual service 
area. 

(3) In determining whether there is a 
sufficiently large percentage of low and 
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moderate income persons residing in 
the area served by an activity to qual-
ify under paragraph (a) (1) or (2) of this 
section, the most recently available de-
cennial census information shall be 
used to the fullest extent feasible, to-
gether with the Section 8 income lim-
its that would have applied at the time 
the income information was collected 
by the Census Bureau. Grantees that 
believe that the census data does not 
reflect current relative income levels 
in an area, or where census boundaries 
do not coincide sufficiently well with 
the service area of an activity, may 
conduct (or have conducted) a current 
survey of the residents of the area to 
determine the percent of such persons 
that are low and moderate income. 
HUD will accept information obtained 
through such surveys, to be used in lieu 
of the decennial census data, where it 
determines that the survey was con-
ducted in such a manner that the re-
sults meet standards of statistical reli-
ability that are comparable to that of 
the decennial census data for areas of 
similar size. Where there is substantial 
evidence that provides a clear basis to 
believe that the use of the decennial 
census data would substantially over-
state the proportion of persons residing 
there that are low and moderate in-
come, HUD may require that the grant-
ee rebut such evidence in order to dem-
onstrate compliance with section 
105(c)(2) of the Act. 

(b) Limited clientele activities. (1) An 
activity which benefits a limited clien-
tele, at least 51 percent of whom are 
low or moderate income persons. (The 
following kinds of activities may not 
qualify under paragraph (b) of this sec-
tion: Activities, the benefits of which 
are available to all the residents of an 
area; activities involving the acquisi-
tion, construction or rehabilitation of 
property for housing; or activities 
where the benefit to low and moderate 
income persons to be considered is the 
creation or retention of jobs except as 
provided in paragraph (b)(4) of this sec-
tion.) To qualify under paragraph (b) of 
this section, the activity must meet 
one of the following tests: 

(i) Benefit a clientele who are gen-
erally presumed to be principally low 
and moderate income persons. Activi-
ties that exclusively serve a group of 

persons in any one of the following cat-
egories may be presumed to benefit 
persons, 51 percent of whom are low- 
and moderate-income: abused children, 
battered spouses, elderly persons, 
adults meeting the Bureau of the Cen-
sus’ current Population Reports defini-
tion of ‘‘severely disabled’’, homeless 
persons, illiterate adults, persons liv-
ing with AIDS, and migrant workers; 
or 

(ii) Require information on family 
size and income so that it is evident 
that at least 51 percent of the clientele 
are persons whose family income does 
not exceed the low and moderate in-
come limit; or 

(iii) Have income eligibility require-
ments which limit the activity exclu-
sively to low and moderate income per-
sons; or 

(iv) Be of such nature and be in such 
location that it may be concluded that 
the activity’s clientele will primarily 
be low and moderate income persons. 

(2) An activity that serves to remove 
material or architectural barriers to 
the mobility or accessibility of elderly 
persons or adults meeting the Bureau 
of the Census’ Current Population Re-
ports definition of ‘‘severely disabled’’ 
will be presumed to qualify under this 
criterion if it is restricted, to the ex-
tent practicable, to the removal of 
such barriers by assisting: 

(i) The reconstruction of a public fa-
cility or improvement, or portion 
thereof, that does not qualify under 
§ 1003.208(a); or 

(ii) The rehabilitation of a privately- 
owned nonresidential building or im-
provement that does not qualify under 
§ 1003.208 (a) or (d); or 

(iii) The rehabilitation of the com-
mon areas of a residential structure 
that contains more than one dwelling 
unit. 

(3) A microenterprise assistance ac-
tivity carried out in accordance with 
the provisions of § 1003.201(l) with re-
spect to those owners of microenter-
prises and persons developing micro-
enterprises assisted under the activity 
during the grant period who are low 
and moderate income persons. For pur-
poses of this paragraph, persons deter-
mined to be low and moderate income 
may be presumed to continue to qual-
ify for up to a three year period. 
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(4) An activity designed to provide 
job training and placement and/or 
other employment support services, in-
cluding but not limited to, peer sup-
port programs, counseling, child care, 
transportation, and other similar serv-
ices, in which the percentage of low 
and moderate income persons assisted 
is less than 51 percent may qualify 
under this paragraph in the following 
limited circumstance: 

(i) In such cases where such training 
or provision of supportive services as-
sists business(es), the only use of 
ICDBG assistance for the project is to 
provide the job training and/or sup-
portive services; and 

(ii) The proportion of the total cost 
of the project borne by ICDBG funds is 
no greater than the proportion of the 
total number of persons assisted who 
are low or moderate income. 

(c) Housing activities. An eligible ac-
tivity carried out for the purpose of 
providing or improving permanent resi-
dential structures which, upon comple-
tion, will be occupied by low and mod-
erate income households. This would 
include, but not necessarily be limited 
to, the acquisition or rehabilitation of 
property, conversion of non-residential 
structures, and new housing construc-
tion. Funds expended for activities 
which qualify under the provisions of 
this paragraph shall be counted as ben-
efiting low and moderate income per-
sons but shall be limited to an amount 
determined by multiplying the total 
cost (including ICDBG and non-ICDBG 
costs) of the acquisition, construction 
or rehabilitation by the percent of 
units in such housing to be occupied by 
low and moderate income persons. If 
the structure assisted contains two 
dwelling units, at least one must be oc-
cupied by low and moderate income 
households, and if the structure con-
tains more than two dwelling units, at 
least 51 percent of the units must be so 
occupied. Where two or more rental 
buildings being assisted are or will be 
located on the same or contiguous 
properties, and the buildings will be 
under common ownership and manage-
ment, the grouped buildings may be 
considered for this purpose as a single 
structure. For rental housing, occu-
pancy by low and moderate income 
households must be at affordable rents 

to qualify under this criterion. The 
grantee shall adopt and make public its 
standards for determining ‘‘affordable 
rents’’ for this purpose. The following 
shall also qualify under this criterion: 

(1) When less than 51 percent of the 
units in a structure will be occupied by 
low and moderate income households, 
ICDBG assistance may be provided in 
the following limited circumstances: 

(i) The assistance is for an eligible 
activity to reduce the development 
cost of the new construction of a mul-
tifamily, non-elderly rental housing 
project; 

(ii) Not less than 20 percent of the 
units will be occupied by low and mod-
erate income households at affordable 
rents; and 

(iii) The proportion of the total cost 
of developing the project to be borne by 
ICDBG funds is no greater than the 
proportion of units in the project that 
will be occupied by low and moderate 
income households. 

(2) When ICDBG funds are used for 
housing services eligible under 
§ 1003.201(j), such funds shall be consid-
ered to benefit low-and moderate-in-
come persons if the housing for which 
the services are provided is to be occu-
pied by low-and moderate-income 
households. 

(d) Job creation or retention activities. 
An activity designed to create or re-
tain permanent jobs where at least 51 
percent of the jobs, computed on a full 
time equivalent basis, involve the em-
ployment of low and moderate persons. 
For purposes of determining whether a 
job is held by or made available to a 
low or moderate income person, the 
person may be presumed to be a low or 
moderate income person if: he/she re-
sides within a census tract (or block 
numbering area) where not less than 70 
percent of the residents have incomes 
at or below 80 percent of the area me-
dian; or, if he/she resides in a census 
tract (or block numbering area) which 
meets the Federal Empowerment Zone 
or Enterprise Community eligibility 
criteria; or, if the assisted business is 
located in and the job under consider-
ation is to be located in such a tract or 
area. As a general rule, each assisted 
business shall be considered to be a 
separate activity for purposes of deter-
mining whether the activity qualifies 
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under this paragraph. However, in cer-
tain cases such as where ICDBG funds 
are used to acquire, develop or improve 
a real property (e.g., a business incu-
bator or an industrial park) the re-
quirement may be met by measuring 
jobs in the aggregate for all the busi-
nesses which locate on the property, 
provided such businesses are not other-
wise assisted by ICDBG funds. Where 
ICDBG funds are used to pay for the 
staff and overhead costs of a CBDO 
under the provisions of § 1003.204 mak-
ing loans to businesses from non- 
ICDBG funds, this requirement may be 
met by aggregating the jobs created by 
all of the businesses receiving loans 
during any one year period. For an ac-
tivity that creates jobs, the grantee 
must document that at least 51 percent 
of the jobs will be held by, or will be 
available to, low and moderate income 
persons. For an activity that retains 
jobs, the grantee must document that 
the jobs would actually be lost without 
the ICDBG assistance and that either 
or both of the following conditions 
apply with respect to at least 51 per-
cent of the jobs at the time the ICDBG 
assistance is provided: The job is 
known to be held by a low or moderate 
income person; or the job can reason-
ably be expected to turn over within 
the following two years and that steps 
will be taken to ensure that it will be 
filled by, or made available to, a low or 
moderate income person upon turn-
over. Jobs will be considered to be 
available to low and moderate income 
persons for these purposes only if: 

(1) Special skills that can only be ac-
quired with substantial training or 
work experience or education beyond 
high school are not a prerequisite to 
fill such jobs, or the business agrees to 
hire unqualified persons and provide 
training; and 

(2) The grantee and the assisted busi-
ness take actions to ensure that low 
and moderate income persons receive 
first consideration for filling such jobs. 

(e) Additional criteria. (1) Where the 
assisted activity is acquisition of real 
property, a preliminary determination 
of whether the activity addresses the 
primary objective may be based on the 
planned use of the property after acqui-
sition. A final determination shall be 
based on the actual use of the property, 

excluding any short-term, temporary 
use. 

(2) Where the assisted activity is re-
location assistance that the grantee is 
required to provide, such relocation as-
sistance shall be considered to address 
the primary objective as addressed by 
the displacing activity. 

(3) In any case where the activity un-
dertaken for the purpose of creating or 
retaining jobs is a public improvement 
and the area served is primarily resi-
dential, the activity must meet the re-
quirements of paragraph (a) of this sec-
tion as well as those of paragraph (d) of 
this section in order to qualify as bene-
fiting low and moderate income per-
sons. 

(4) Expenditures for activities meet-
ing the criteria for benefiting low and 
moderate income persons shall be used 
in determining the extent to which the 
grantee’s overall program benefits such 
persons. In determining the percentage 
of funds expended for such activities: 

(i) Costs of administration and plan-
ning, eligible under § 1003.205 and 
§ 1003.206 respectively, will be assumed 
to benefit low and moderate income 
persons in the same proportion as the 
remainder of the ICDBG funds and, ac-
cordingly, shall be excluded from the 
calculation. 

(ii) Funds expended for the acquisi-
tion, new construction or rehabilita-
tion of property for housing those 
qualified under § 1003.208(c) shall be 
counted for this purpose, but shall be 
limited to an amount determined by 
multiplying the total cost (including 
ICDBG and non-ICDBG costs) of the ac-
quisition, construction, or rehabilita-
tion by the percent of units in such 
housing occupied by low and moderate 
income persons. 

(iii) Funds expended for any other ac-
tivity which qualifies under § 1003.208 
shall be counted for this purpose in 
their entirety. 

§ 1003.209 Prohibition on use of assist-
ance for employment relocation ac-
tivities. 

(a) Prohibition. ICDBG funds may not 
be used to directly assist a business, in-
cluding a business expansion, in the re-
location of a plant, facility, or oper-
ation from one Identified Service Area 
to another Identified Service Area, if 
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